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PLAYING THE "CULTURE CARD": TRIALS IN
A MULTICULTURAL DEMOCRACY*
Richard Lempert**

As I write, the racial divide in America is said to be greater
than at any time in the past 25 years.' Two events are blamed: the
O.J. Simpson criminal trial and the Louis Farrakan led "Million
Man March." That these events should exacerbate racial division is
extraordinary. The Farrakan led march brought together between
400,000 and 800,000 black males to pledge that they would take the
kind of responsibility for their actions and their families that white
Americans have long argued they should take. The O.J. Simpson
trial was more a "who done it" than a racial morality play. At the
outset of the trial it would have been hard to find a black defendant who got along easier with whites individually or who had a better image among whites generally than O.J. Simpson, and on the
issue where race inescapably became a part of the trial - the impeachment of Officer Furhman - whites appeared at least as offended by and condemning of police racism as their black
counterparts.
To the extent that the Million Man March and the O.J. Simpson criminal trial increased or put a sharper edge on racial tensions
it is because many whites, caught up in the spin white media put on
what happened, saw in each event evidence of black racism. Reporting on the march focused on Farrakan's past racist and antisemitic remarks and suggested that attendees at and supporters of
the march inescapably endorsed these views rather than (or in addition to) the specific, traditional (dare I say "white middle class")
values the marchers were coming together to endorse. Reporting
* A portion of this paper reports data from work supported by the Law and Social
Science Section of the National Science Foundation (SES-8617981) and by the Cook and
Cohn Funds of the University of Michigan Law School. The cooperation of the Hawaii
Housing Authority was essential to this part of the research. I would like to thank the
many people associated with the Authority who facilitated this investigation. All findings
and opinions expressed in this paper are mine and should not be attributed to the National
Science Foundation, the University of Michigan Law School or the Hawaii Housing
Authority.
* Francis A. Allen Collegiate Professor of Law & Professor of Sociology, The University of Michigan.

1 This is not my view nor do I agree with the popular analysis which blames this on the
trial and the march I discuss in this paragraph.
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on the O.J. Simpson trial suggested that the defense's fundamental
appeal to the jury was a plea for racial solidarity rather than a plea
to reason from the evidence. The revelation of Officer Furhman's
racist speech and acts was seen less as an effort to reveal the biases
and perjury of a crucial state witness, than as an effort to so anger
black jurors that they would not evaluate evidence rationally, and
the few minutes of closing argument suggesting that nullification
might be appropriate to protest police racism received such media
attention as to suggest that those brief remarks were more important and had a greater influence on the jury than the many hours of
closing argument that focused on the testimony of witnesses who, if
believed, exonerated Simpson and on the many weaknesses in the
state's case.
When the verdict was returned the jury's racial make-up
rather than the quality of the competing cases was seen by many as
the primary cause of the verdict reached. The inconvenient fact
that two white jurors and an Hispanic juror quickly reached the
same conclusion as their black counterparts was largely ignored by
media pundits, though had O.J. been convicted by a jury of nine
whites and three blacks, the black jurors' concurrence no doubt
would have been emphasized to enhance the legitimacy of the
verdict.
I don't wish to say anything more about the Million Man
March, but I shall come back to the Simpson trial. My thesis is that
neither black racism nor a sense of black racial solidarity explains
the Simpson verdict. Rather what was crucial in explaining the
Simpson verdict, the media's treatment of it and the dominant
white reaction are cultural understandings, often of a taken-forgranted nature. Given the propensity of cultural understandings to
follow deep cleavages like race or ethnicity, it is easy to attribute
the effect of one to the other, and one may even speak of "cultural
discrimination." But while most people agree that racial discrimination is evil (differing only in what they see as discriminatory),
cultural biases or discrimination are not always or obviously evil.
Sometimes one culture may appropriately impose its standards on
another, and where different cultural perspectives have an equal
claim to authority, a mix of cultural perspectives or biases may illuminate realities that any one perspective or bias would miss. In a
multicultural society, trials are situations where judges, jurors and
lawyers may take for granted implications of evidence that others,
with different cultural backgrounds, do not perceive. Altema-
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tively, trial participants may privilege their own cultural interpretations even while aware that others put a different cultural spin on
what has happened. Good trial lawyers educate themselves so that
they understand the perspective of their client or relevant others
on what has happened. They may also seek to show judge or jurors
a different culture's understandings or to convince them that such
understandings deserve respect.
An example from Huey Newton's first trial illustrates how
lawyers may consciously attend to and counter the possibility of
cultural misunderstanding. Huey Newton, then a leader of the
Black Panther Party, was tried in 1968 for killing a police officer.
The case grew out of an incident in which a police officer stopped a
car occupied by Huey Newton and another man at about 4:45 a.m.
after Newton and his friend had left a party saying they were going
to find food because they were hungry. It is unclear exactly what
happened during the stop, but in the end the police officer was
dead, Newton had suffered a serious stomach wound and the man
with Newton had fled. The state argued that Newton had intentionally killed the officer. The ensuing case was tried to a jury with
only one black member.2
Among the evidence the state was able to introduce was a
poem Newton had written, which had appeared in the Black Panther Party's newspaper about four months before the killing. The
poem reads:
Guns, Baby, Guns
Army .45 will stop all jive
Buckshots will down the cops,
P-38 will open prison gates
The carbine will stop the war machine
A .457 will win us heaven.
And if you don't believe in playing
3
You are already dead.

The obvious way to read the poem is as a call for violence, including cop killing, as a way to improve the lot of black people. It is
easy to believe that the poem's author would, if given the opportunity, shoot a police officer who stopped him.
To counter these inferences, the defense called J. Herman
Blake, a black sociologist teaching at the University of California
2

The material on the Huey Newton trial is taken largely from EDWARD M.

FREE HUBY!

3

(1971).

Id. at 162.

KEATING,
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at Santa Cruz. Blake described for the jury a pattern of talk in
black ghettos called signifyin. He described this as a way of using
language which apparently says one thing while having very different ideas in mind. Thus, according to Blake's testimony, if an attractive young lady passed a group of black youths on the street,
one young man might say, "It's a fine day today," seeming to talk
about the weather, but actually talking about the woman who was
walking past.
Blake went on to argue that Newton's poem was an example
of signifyin and to "translate" Newton's poem for the jurors. He
suggested that the word "cop" referred not specifically to police
officers, but generally to oppression and to agents of oppression
such as welfare agents, merchants in the black community who do
not live there and teachers who do not serve the interests of the
black community. 4 Thus white jurors were told that a poem which
to them might read as an obvious call to violence and cop-killing
was understandably seen by its author and by readers from Oakland's black ghetto culture as calling for non-violent political efforts to end oppression.5
Professor Blake also talked about the many meanings the
phrase "take care of business" had in the black community to
counter the prosecution's suggestion in cross-examining Newton
that when he had used the phrase in a speech at San Francisco
State University the afternoon before the killing, he was advocating killing cops. Blake in addition explained why two black men,
despite their hunger, might prefer a more distant soul food restaurant to a nearby diner. This testimony was offered to counteract
the prosecutor's suggestions that Newton and his friend may have
left the party they were at for reasons more sinister than hunger.

4 ld. at 188-92. The guns were taken generally to refer to means of ending oppression
and specifically, in terms of signifyin, using not bullets but ballots.
5 People from other cultures may, however, find it difficult to believe that another

culture's meanings are very different from their own. Professor Blake was a reputable
expert on black ghetto culture, yet even after learning of his testimony, and once, years
ago, having heard him speak about the case, I find it hard to reject the poem's obvious
reading in favor of the interpretation that Blake says Oakland's black ghetto residents
would put on it. In doing so I wonder if I am being properly skeptical of an expert likely to

have pro-defense biases or foolishly resistant to information concerning another culture's

understandings, as I am in my reluctance to use the word garcon in a French restaurant to

call a waiter, because although I know it is the word for "waiter," it also means "boy," and

it seems wrong to me to call a grown man by a word that can mean "boy."
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Explicitly instructing a jury in the ways of one culture, as
Newton attempted to do through Professor Blake's testimony, is
rare. More commonly lawyers ignore the implications of cultural
chasms between those whose conduct is being judged and those
doing the judging. When lawyers share cultural understandings
with clients, they may not even perceive the gap between their
shared perspective and the perspective of those doing the judging.
Those charged with judging, on the other hand, even if they realize
that those judged have different cultural understandings, may privilege their own understandings, confident they are morally or empirically correct. In these circumstances one encounters a
phenomenon I and a coauthor have called "cultural discrimination,"' 6 a phenomenon easily confused with but distinct from racial
or ethnic discrimination.
I shall illustrate these latter points with an extended empirical
example involving a tribunal somewhat different from those ordinary trial courts I have been discussing to this point. The tribunal
is a public housing hearing board which hears the cases of all the
tenants that the Hawaii Housing Authority seeks to evict from its
Honolulu public housing projects. It is composed of a group of
citizen volunteers. Hearings commonly run between 25 and 45
minutes, which may seem short but is rather long when contrasted
with the average length of hearings in many landlord-tenant, small
claims and misdemeanor courts. Tenants have a chance to dispute
any of the Authority's factual allegations and/or to excuse their behavior in any way they wish.
The eviction actions I examine are cases brought for non-payment of rent. An important feature of these cases is that the subpoenaed tenants are all "guilty"; that is, every tenant brought
before the board charged with non-payment has violated her lease
by missing one or more rent payment due dates. The typical tenant
owes between two and four months rent by the time of her hearing.
This does not mean the board's decision is foreordained, for the
board need not evict just because a tenant is legally evictable. Instead, the board can set a time payment schedule that allows the
tenant to retain her unit while paying off her rent debt. When time
payment schedules are set, tenants more often than not meet them
and the eviction action is closed.
6 Richard Lempert & Karl Monsma, Cultural Differences and Discrimination:
Samoans Before a Public Housing Eviction Board, 59 AM. Soc. REv. 890 (1994).
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The eviction board's treatment of Samoan tenants illustrates
the differences between cultural discrimination and racial or ethnic
biases. If any of the ethnic groups that populate Hawaii is discriminated against, one would expect it would be Samoans, for Hawaii
residents of Samoan origin disproportionately make up the state's
lower class. Samoan per capita income is the lowest of any ethnic
group in Hawaii for which separate statistics are kept. The median
education of Samoan adults in Hawaii is less than nine years of
school. Unemployment rates for Samoans are high. A disproportionate number of Hawaii's Samoans are in prison, and Samoans in
Hawaii are generally regarded as violent and dangerous people.
Indeed, even among California's Samoan immigrants, it is recognized that "Samoans in Hawaii are stigmatized." This view is confirmed in a study of the opinions held of each other by five
Hawaiian ethnic groups (Caucasians, Japanese Americans, immigrant-generation Filipinos, Vietnamese and Samoans). Using semantic differentials, all respondents except Samoans, ranked
Samoans at the bottom when moral traits such as "industriousness"
were evaluated. And except for the Samoans, whose average ranking by other groups on the six measured dimensions was close to
neutral, the other four Hawaiian ethnic groups had generally positive stereotypes of each other. 7
7 For information about Samoan culture and the situation of Samoans in Hawaii, see
Joan M. Ablon, The Social Organization of an Urban Samoan Community, 27 Sw. J. OF
ANTHROPOLOGY 75 (1971); Joan M. Ablon, The Samoan Funeral in Urban America, 9
ETHNOLOGY 209 (1970); Fay Ali'Jlima & Mary Stover, Life Histories, in THE CHANGING
SAMOANS: BEHAVIOR AND HEALTH IN TRANSITION 123 (Paul T. Baker et al. eds., 1986);

Thelma S. Baker, Changing Socialization Patterns of Contemporary Samoans, in THE
CHANGING SAMOANS: BEHAVIOR AND HEALTH IN TRANSITION 146 (Paul T. Baker et al.

eds., 1986); John M. Cook, Samoan Patternsin Seeking Health Services-Hawaii,1979-81, 42
HAw. MED. J. 138 (1983); La'auli Filoiali'i & Lyle Knowles, The Ifoga: The Samoan Practice of Seeking Forgiveness for Criminal Behavior, 53 OCEANA 384 (1983); F.G.H. GRAT.
TAN, INTRODUCTION TO SAMOAN CUSTOM (1985); Julia A. Hect et al., Social Settings of
ContemporarySamoans, in THii CHANGING SAMOANS: BEHAVIOR AND HEALTH IN TRANSITION 39 (Paul T. Baker et al. eds., 1986); LOWELL HOLMES, SAMOAN VILLAGE (1974);
Alan Howard, Samoan Coping Behavior, in THE CHANGING SAMOANS: BEHAVIOR AND
HEALTH IN TRANSITION 394 (Paul T. Baker et al. eds., 1986); CRAIG R. JANES, MIGRATION, SOCIAL CHANGE, AND HEALTH: A SAMOAN COMMUNITY IN URBAN CALIFORNIA

(1990); Lawrence D. Kincaid & June Ock Yum, A ComparativeStudy of Korean, Filipino
and Samoan Immigrants to Hawai" Socioeconomic Consequences, 46 HUM. ORG. 70
(1987); Ineke Lazar, Ma'i Aitu: Culture-BoundIllnesses in Samoan-MigrantCommunity 55
OCEANA 3 (1985); BRADD SHORE, SALA'ILUA: A SAMOAN MYSTERY (1982); U.S. Commission on Civil Rights: Hawaii Advisory Committee, 1979 Washington D.C., United
States Government Printing Office; and June Ock Yum & Georgette Wang, Interethnic
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I and a coauthor searched for evidence of discrimination in the
eviction board's decisions by estimating a quantitative model that

took into account the possibility that apparent discrimination
might be explained by such things as the amount of rent owed, past
rent delinquency, number of children, welfare status, past troublesome behavior, and financial problems such as unemployment and

high medical bills.8 Table One presents the results of our final

quantitative models.
CULTURAL DIFFERENCES

& DISCRIMINATION

TABLE 1. PROBIT MODELS PREDICTING OUTCOME AT HEARING
AMONG NONPAYMENT AND FRAUD CASES.
Independent Variables

Constant
Period
1
2
3
4
5

1

2

3

-3.009
(-4.306)

-3.045
(4.328)

-2.645
(3.711)

-1.529
(-3.913)
-. 3719
(-1.041)
-. 5428
(-1.725)
-.2626
(-1.380)
-. 6973
(-3.925)

-1.450
(-3.513)
-. 2991
(-.788)
-. 4509
(-1.296)
-. 1883
(-.839)
-. 6689
(-2.905)

-1.590
(-4.012)
-. 3803

2.813
(4.237)

2.795
(4.202)

2.808
(4.226)

.09210
(1.751)
.4603
(5.010)
-. 01148
((-6.476)

.09149
(1.737)
.4566
(4.948)
-. 01130
(-6.334)

.03868
(.668)
.4125
(4.401)
-. 01160
(-6.508)

.4147
(3.461)
.4355

.4119
(3.439)
.4276

.3918
(3.248)
.4592

(-1.062)
-. 5567
(-1.772)
-. 2642
(-1.383)
-. 7026
(-3.924)

(6)
Case characteristics
Reason
1. falsification, fraud
(2. nonpayment)
Reason 1'Rent owed
Reason 2*Rent owed
Percent repaid
Tenant-Authority history
Appearance#
Rent often delinquent

Perception and the Communication Behavior Among Five Ethnic Groups in Hawaii, 7
INT'L J. INTERCULTURAL REL. 285 (1985).
8 For a more detailed discussion of the variables involved and how this model was
specified, see Lempert & Monsma, supra note 6. The article also elaborates on the concept
of cultural discrimination.
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(2.493)

Tenant characteristics
Children

Income valid
Income valid*Income
Financial problems

-. 08765

(-2.091)
4.821
(4.178)

Samoan
Periods 1-3*Samoan

Period 4*Samoan
Period 5*Samoan

-. 08560

(-2.034)
4.859
(4.203)

(2.613)
-. 07727

(-1.827)
4.905
(4.225)

-. 5128

-. 5163

-. 5299

(-4.203)

(-4.226)

(4.309)

-. 08273

(-.853)
Periods 1-3*
Financial problems

(2.430)

-. 08620

-. 08085

(-.887)

(-.827)

-. 6118

-. 6231

-. 5907

(-2.549)
.3814
(2.602)

(-2.559)
.4957
(1.690)

(-2.455)
-1.081
(-1.506)

-. 3611

(-.562)
(-.3537)
(-.759)
-. 06262

(-.175)
Samoan*Rent owed

.2424

(2.093)

Likelihood ratio X2
183.82
184.67
188.59
d.f.
17
20
18
Notes: N=620. Cases are weighted. Outcome coded 1 if tenant was evicted, 0
otherwise. T-ratios are in parentheses.

The most important result in Table One is the significant positive coefficient on the Samoan variable in Model 1. This indicates
that, everything else being equal, Samoans are more likely to be
evicted by the board than tenants of other ethnic backgrounds.
The effect is not trivial. A non-Samoan who scores at the average
on each of the control variables has an estimated probability of
eviction of 32.6% when brought before the eviction board on a
charge of non-payment of rent. A similarly situated Samoan has
an estimated eviction probability of 47.3%, or about a 45% greater
chance of being evicted. Model 3 indicates that the disadvantage
associated with being Samoan is greater the greater the amount of
rent owed.
The suggestion of ethnic discrimination here is substantial. We
have a stigmatized group that is a plausible target of discrimination, and a statistical model which, after controlling for a number
of factors that might plausibly explain the Samoan disadvantage,
finds that disadvantage persists. Substantial damages have been
awarded in Title VII cases on flimsier statistical evidence. Ethnic
prejudice, which should have no place in adjudicative proceedings,
is the obvious explanation of these results.
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Yet, after interviewing eviction board members and learning
more about Samoan culture, my coauthor and I reached a different
conclusion. Another explanation more plausibly explains the Samoan disadvantage. We call this "cultural discrimination." To understand how it explains the statistical data requires a brief
introduction to Samoan culture.
Central in Samoan life are the aiga (extended family), the
matai (family chief), and, especially in the United States, the
church. A Samoan achieves status through the aiga because
Samoans share in the status of their aigas and because the aiga
chooses its own chiefs. As family head, the matai traditionally controlled the family's property and allocated the family's wealth.
While the degree of matai control over property has broken down
in recent years as a cash economy has largely replaced the property-based subsistence economy in Samoa, a concomitant aspect of
this change is that Samoans are expected to make cash contributions to their matai and aiga. Indeed, Samoan families often fund
their relatives' emigration to the United States or New Zealand as
an investment, with the return to the family taking the form of regular "remittances" once the relatives have gotten jobs. It is particularly important that cash gifts be sent in connection with certain
ceremonial occasions, especially funerals and weddings. Not doing
so dishonors both the individual (making it unlikely he will ever
achieve chiefly status) and, if the family cannot make up the
shortfall, the aiga. It may also mean that in a crisis situation the
individual cannot count on the aiga for support.
Samoans in the United States often have relatives living near
them, so the aigacan in part be reconstituted in this country. However, even when there are numbers of relatives in the United
States, the larger part of the aiga and its matai are likely to live in
Samoa. In these circumstances the church fills the gap and provides a general family support network for its members. In return,
however, Samoans are expected to support their church's needs in
much the same way as they would respond to their aiga's requests.
This means that Samoan churches in the United States are another
source of culturally-reinforced demands for funds. Facing such
strong cultural pressures, Samoans may give to the aiga or church
money which was budgeted for rent payment.
When Samoans skip rent payments, they often give different
excuses for their lapses than those non-Samoans commonly provide. Where a non-Samoan is likely to explain a rent payment
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lapse by the need to pay for a child's emergency health care or the
bad luck of having a wallet stolen, a Samoan might explain a missing rent payment by the need to send money to Samoa to help pay
for a sister's wedding or an uncle's funeral. Just as a non-Samoan
knows and expects the board to understand that the unexpected
need to pay for a child's health emergency has priority over paying
the rent, so a traditional Samoan knows and expects the board to
understand that the unexpected need to pay for an uncle's funeral
has priority over paying the rent. Health care expenses would not
seem to a Samoan like a plausible excuse, for traditional Samoan
healers charge very little, and then only if the patient gets well
under their care. Thus not only are honest Samoan excuses unlikely to persuade judges who do not share their culture, but
Samoans are also not as good as other tenants in making up false
excuses. What seems to be an adequate excuse to Samoans will not
seem adequate to those who are judging them.9
In analogous situations in trials, judges and jurors may not realize that a party or witness for cultural reasons may attach a different meaning to behavior than they do. But we see in the Hawaii
data that even when a judge has some understanding of cultural
differences, it may not be enough.
Many board members were aware of and had some sympathy
for the special situation of Samoans. For example, one former
board chairperson commented:
I felt there were cultural and language barriers often. I think
some people used them as excuses, but I think in a lot of cases
people were not used to the kinds of system that they needed to
9 The Authority's only Samoan project manager in talking about the reasons Samoans
give for not paying their rent commented:
You know, like I had a tenant who said "my uncle, so and so, died so I can't pay
my rent this month" and I said, "Which uncle is that", and I wrote it down. Six
months later the same tenant said his uncle died and I said, "Oh, which one is
that." I remembered and I said, "Gee, your uncle died twice!" That time you
tell them, "Hey, you pay it by this date or you are going up [before the eviction
board] for it."
A non-Samoan manager would probably not have accepted the initial excuse, but if he
did, he would almost certainly not have thought to write down the name of the uncle who
died.
The quotation above and those that follow come from interviews I conducted in the
summer of 1987. The interviews were tape recorded and transcribed. Because my sources
were promised anonymity, I cannot, despite conventions of legal citation to the contrary,
provide more specific information about my sources than that which I give. The transcript
of these interviews are all on file with me.
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respond to in order to remain in public housing .... And that
didn't mean that the Authority did not have the right to collect
their rent, but it became real difficult for the board to often
make that decision [to evict], because I honestly don't think that
the person who was responsible [for] that rent understood the
expectations from their cultural context. 10
Another former board member, when asked whether any special
accommodations were made for Samoans who had good Samoan
reasons for spending rent money on something other than their
rent (e.g., contributing to a funeral in Samoa), responded:
I think all of us had an empathy, and perhaps even a sympathy,

for these folks [Samoans], because we realized that we always
had to stop and think, well maybe they really don't understand.

We always had to appreciate the cultural difference, and I think
all of us took that into consideration. However, we tried to end
up judging them the same way we would anybody else. 1
To understand, however, is not necessarily to pardon. The last
quoted board member, though sympathetic to the Samoan situation, ultimately judged Samoans as he would anybody else. Had a
Caucasian or Japanese American tenant excused a rent payment
lapse by the need to pay for an uncles's funeral that tenant would
have stood a good chance of being evicted as well. Samoans, however, were the only people who made such excuses.
For many board members this kind of equal treatment,
although it may be seen as resulting in unequal outcomes, was justified. As one member observed:
I think that many of the cultural things that have held up and
have proven good in island countries cannot withstand the city
.... [M]y feeling is ... that if they come to this urban situation,
nobody is forcing them, and they come to it; they must adjust to
it. I am willing to take into consideration that [cultural reasons
explain these violations], but there comes a place where I think
that they must adjust, and the two cultural patterns do not.' 2

Another less sympathetic board member both appreciated and
ignored the implications of culture. When asked how she had
learned to overlook the "sob stories," she made it clear that for
her, even the excuses got stale:
10 Transcript on file vith the author.

11 Transcript on file with the author.
Transcript on file with the author.

12
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Oh, well, from experience I guess. There are so many of them
that come on and say, especially the Samoans; I mean they always say that they cannot pay their rent because they have to
support the church and things like that. But after you get 10, 15
of them telling you the same things .... [Or funerals or things
like that?] Yea, or they gotta go home; they gotta go back to
Samoa because somebody is sick over there or things like that.
But you know, when you come down to it, they are all on welfare, and they are using your money too - so you learn to become a little bit more, you know, you don't believe all the things
13
that they tell you.
Different excuses, however, might have worked with this
board member. As a former board chair said in contrasting situations when the board was sympathetic and unsympathetic:
[Y]ou get some who are just welfare people who spend their
money on, you know, other things. You get some people who
are really, the child was genuinely sick and the money had to go
someplace else and they don't have any more. We would try to
do as much as we possibly could for these particular cases, but
sometimes there was nothing we could do.' 4
This chairperson recognized the validity of Samoan excuses
within a Samoan's cultural logic, but rather than do "as much as we
possibly could" for these cases, he left what could be done strictly
up to them:
[W]e told [Samoans whose rent money had gone to meet aiga
obligations] that they did help at one time and they helped
someone in a period of need; now they are in a period of need
.... And we would say, now it is your turn to go to the coalition

in your time of need for them to help you. And if you can get
that, fine. This is the parameters in which you have to deal.
That's all.' s
Thus Samoans were disadvantaged by cultural differences with
their judges whether or not their judges understood how culture
affected their behavior. For board members who failed to appreciate this, Samoan excuses were simply inadequate. No reasonable
person could believe that contributing to an uncle's funeral expenses was more important than paying the rent on time. For
board members familiar with Samoan culture, traditional Samoan
13 Transcript on file with the author.
14 Transcript on file with the author.

15 Transcript on file with the author.
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excuses explained why the rent was not paid, but did not work as
intended because a welfare-oriented public housing program could
not afford to honor such excuses. Rather the board properly insisted that tenants conform to the cultural understandings of the
society that had created the assistance program.
One may question whether what I have called cultural discrimination is in fact discrimination. It does not in any legal sense seem
discriminatory, nor does it necessarily seem evil. Samoans, after
all, choose to come to Hawaii and choose to enter public housing.
In doing so they agree to abide by housing rules. The rules require
that rental payments be made on time, though the eviction board is
willing to excuse temporary rent payment lapses if tenants can give
good reasons for them. It is not unreasonable for the board in extending mercy to arrogate to itself the decision as to what constitutes "good reasons," nor is it unreasonable for the board members
to be guided in such determination by its members own cultural
understandings. The results so far as Samoans are concerned are,
however, much as they might be if board members harbored ethnic
biases against Samoans.
The statistical data in Table One indicates that Samoans suffered real ethnicity-associated disadvantages when they appeared
before the HHA's eviction board. Interviews with board members
qualify this apparent picture of discrimination. Although Samoans
fared less well before the eviction board than other ethnic groups,
this seems attributable not to invidious ethnic prejudice, but rather
to the fact that Samoan tenants had different taken-for-granted values and understandings than those who judged them. The same
thing can occur at trials. Jurors and judges may be influenced in
their perception or weighing of evidence by the cultural understandings they bring to trials, and these may not be the same as the
parties' cultural understandings or the understandings of the media's representation or of the communities to which they report.
Indeed, the jurors' cultural perspectives may themselves differ and
may be unlike those of the judge. In the O.J. Simpson criminal
trial for example, black and white jurors may, because of different
cultural roots, 16 have drawn different implications from police sloppiness in such matters as promptly turning over evidence to appro16 It is a mistake to think that the cultural understandings and biases of ordinary individuals vill strictly follow race or ethnic lines. At most there will be an imperfect correlation ordinarily rendered yet less perfect in the case of jurors by the challenge process. But
for exposition's sake, I will simplify the argument by sometimes making this equation.
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priate controllers. White jurors, seeing the Los Angeles police
force as unbiased protectors of L.A.'s citizens, may have seen such
failures as ordinary inadvertent sloppiness more likely to be explained by overwork or the distractions of the case of the century
than by malevolent intentions. Black jurors, perhaps overestimating the degree to which anti-black bigotry permeates the Los Angeles police force, may have seen delays in turning in some
evidence, like the vial of blood drawn from Simpson, as intentional
and designed to facilitate the (perceived as) relatively common
practice of planting evidence when black men are arrested on evidence insufficient to convict. Whatever the reality, the cultural
take on it is likely to determine a reasonable juror's vote. Indeed,
it would be unreasonable for jurors not to differ if they plausibly
imputed such different motives to police behavior.
Clearly the law and those who practice it must in some way
account for the possibility that the parties and those who judge
them will view the same behavior through such different cultural
lenses that they will attach to crucial evidence fundamentally different implications. There are in fact many different ways that the
law attempts to take the divergence of cultural perspectives into
account.
The jury system is itself such a device, for different jurors may
have different understandings of the same evidence, and they can
discuss which understanding is most reasonable in the circumstances of the case. Work done with a filmed trial that Reid Hastie
developed and has shared with other researchers illustrates how
competing cultural views are advanced in the jury room. 17 The film
condenses the evidence from an actual homicide trial into about
two and one-half hours. The details that concern us are that the
defendant and his victim quarreled at a neighborhood bar one afternoon, and the victim threatened the defendant. That evening
the defendant returned to the bar with a friend. In his pocket was
a knife he had taken from a table in the hall as he left home. After
looking carefully at the cars parked outside the bar to be sure the
victim was not in the bar, the two men entered. Later the victim
entered the bar. He saw the defendant and invited him to go
outside, allegedly to discuss their differences. The victim complied,
and when it became clear that the victim wanted to fight rather
17

it, see

For a detailed discussion of the film and the most extensive study done to date with
REID HASIE ET AL., INSIDE THE JURY

(1983).
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than talk, the defendant took his knife from his pocket and killed
the victim. Possible verdicts in this case are guilty of first degree
murder, guilty of second degree murder, guilty of manslaughter
and not guilty by reason of self defense.
Listening to mock jurors deliberate reveals the extent to which
their reading of the events and verdict preferences are affected by
cultural understanding. In the original Hastie juries, which were
drawn from the Boston area where the events were set, there is
often discussion of the quality of neighborhood bars, and the jurors
sometimes dispute whether someone who knows that going to a
bar may lead to a fight is justified in exercising his right to go there
anyway. Another issue which relates crucially to what crime if any
was committed is whether the defendant brought the knife with
him from home with sinister intent. For some jurors there is no
other explanation. Other jurors from different backgrounds regard
knife carrying as little out of the ordinary. Professor Phoebe Ellsworth, who used the Hastie tape as a stimulus in her study of the
implications of death penalty eligibility for convictions, reports that
in one of her mock juries a woman juror pulled a knife out of her
boot to prove to a fellow juror that one could habitually carry a
knife without ever intending to use it. This woman, who would
probably never be spotted in an ordinary voir dire, is likely to favor
a different verdict than a juror raised to believe that knives belong
only in kitchens.
Merely because jurors bring different cultural perspectives to
trial does not mean that all perspectives will be respected or influential. As with many matters of juror disagreement, this will depend on the numbers, confidence and forcefulness of jurors
holding different positions. Sometimes a juror majority may reject
a minority's (especially a one-person minority's) perspective as objectively implausible or, like the eviction board we looked at, as
unworthy of respect regardless of plausibility. Occasionally a minority of jurors may cling to a cultural understanding and hang a
jury, although they could agree on a verdict if they viewed issues
through the majority's cultural lens.

Different cultural perspectives may render the plausibility of
different views open to discussion. Jurors, even members of cultural majorities that have formed initial jury majorities, may acqui-

esce in the cultural interpretations of minority members if they
attribute a special expertise to them. In a Huey Newton type situa-

tion, for example, white jurors might turn to a black juror for an
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explanation of why two hungry black men would pass a Doggy
Diner in order to have soul food. Or lawyers, as in the Newton
trial, may take no chances, but specifically educate jurors about
matters on which members of some cultures need no education.
Consider, for example, the evidence showing Officer
Furhman's racism that was offered near the end of the defense case
in the O.J. Simpson criminal trial. Most commentators interpreted
this as an attempt to inflame the passions of the black jurors and to
induce them to acquit as an expression of racial solidarity regardless of the evidence. The most obvious use of this evidence was,
however, its proper use, to impeach Officer Furhman's credibility.
Black jurors may in fact have learned little from this evidence.
Their view of the Los Angeles police force may have been such
that they dismissed Furhman as a racist and a liar when he denied,
at the start of the trial, ever having used the word "nigger" during
the preceding decade. From the black perspective there may,
rightly or wrongly, be virtually no ten-year veteran white L.A. cop
who has not used the so-called "n" word sometime in the preceding
decade. But white L.A. jurors may see things differently and may
think, again rightly or not, that only a few "bad apples" on the
police force have been racially abusive and that most of these few
have been weeded out. Thus the white jurors in the O.J. criminal
trial may have had to be educated in the case of Officer Furhman
to believe what most of the black jurors may have taken for
granted as true; namely, that he harbored prejudices against blacks
and had lied under oath on the stand. Significantly, the only juror
who admitted immediately after the trial that her vote had been
swayed by Furhman's impeachment was a white woman juror who
had voted "guilty" on the jury's first ballot but said she could not
sustain her position given Furhman's bigotry. Perhaps because she
was culturally among the least ready to believe that Los Angeles
cops had views like those held by Furhman, she was the most
shocked by evidence tending to show the depth of his antagonism
toward black people.
Lawyers also make "cultural repairs" at trials. Thus parties
and witnesses commonly dress for trials differently than they ordinarily do; they may groom themselves differently and even speech
lessons are not an unheard of form of trial preparation. One reason care is taken in these respects is that dress, grooming and
speech are cues to social status and likely credibility. Also certain
modes of dress and grooming are thought appropriate to trials. A
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failure to dress right might be regarded as an intentional snubbing
of norms, and a juror aware of trial dress standards might believe
that a party who snubs dress norms is also likely to have snubbed
the norms at issue in the case.
But there are dangers in trying to repair a party's or witness's
cultural shortcomings, for the clash between the person's self-presentation at trial and his normal mode of self-presentation may appear to sensitive jurors as a form of deceit. Thus O'Barr and
Conley in their study of speech at trial suggest that the testimony
of an ambulance attendant was unpersuasive when he insisted on
using technical words, like "comatose" instead of "unconscious,"
that might be well-received in the testimony of a doctor.' 8 Also in
some circumstances an opposing party, particularly the state in a
criminal case, may be able to show through identification testimony or photos taken before trial how differently a party spruced
up for trial normally looks. One possible goal is to suggest that the
party belongs to a deviant culture that uses insignia like studded
leather jackets, Africanized hair-dos or unkempt beards to emphasize their rejection of dominant social values. Another is to suggest
that the party is trying to give a false impression at trial.
Whether or when the dangers of cultural repair exceed the
benefits is something available research tells us little about. Nor
do we know how a party's or witness's self-presentation interacts
with the status and culture of jurors. It is possible that what is a
credibility enhancing presentation for one juror or in one type of
action is credibility reducing for another juror or in another type of
action.
The law can also deal with issues of cultural difference directly, much as the eviction board did with Samoan excuses. It can
acknowledge and respect cultural differences, and even find that
such recognition is constitutionally mandated, as in the second flag
salute case which exempted Jehovah's Witnesses from active participation in school flag ceremonies 9 or Wisconsin v. Yoder which
exempted teachers in Amish schools from certain teacher accreditation requirements.2 0 Alternatively, the law may ignore culture
differences it is aware of, as in tests that are only given in English
18 John M. Conley et al., The Power of Language: PresentationalStyle in the Courtroom, 1978 DuKE L. J. 1375, 1389 n.34 (1978).
19 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), overrulingMinersville School Dist. v. Gobitis, 310 U.S. 586 (1940).
20 Wisconsin v. Yoder, 406 U.S. 205 (1972).
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or monogamy laws that apply to all who live in the United States
regardless of how many spouses their culture permits.
Occasionally a law that privileges one culture's perspective
over another may be contested. When the United States Sentencing Commission sought to equalize presumptive sentences for possessing similar amounts of crack cocaine (seen as the black
community's preferred form of the drug) and powdered cocaine
(seen as the white community's preferred form of the drug), the
United States Congress reversed the Commission's action with a
law mandating the maintenance of more severe sentences for possession of small amounts of crack cocaine. On other occasions the
government or groups may move to change everyone's cultural understanding of certain actions and in large measure succeed. Thus
in the United States, spurred by groups like MADD (Mothers
Against Drunk Driving), drunk driving has changed from a crime
which thirty years ago was a sometimes candidate for jury nullification21 to a crime which prosecutors and juries seem to be treating
as quite serious. Similarly, spurred by women activists, so-called
date rape, which in a behavioral sense hardly qualified as a crime
twenty years ago, is now regarded as a crime of some seriousness,
and the perception that a woman's past sexual activity with others
has no bearing on the likelihood that she consented to sex with a
particular person at a particular time, the truth of which is taken
for granted by some people, is embodied in the rules of evidence in
many jurisdictions' even though the older taken-for-granted assumption, that consent to sex on one occasion predicts to consent
on another23 still has some adherents.
In conclusion let me suggest that cultural understandings
about behavior and what behavior means are often the thirteenth
juror, the judge's conscience or the law maker with the swing vote.
They sway the balance.
Everyone views reality through cultural lenses. This does not,
however, mean that people need be blinded by these lenses. Like
the member of the HHA's eviction board, people can appreciate
the cultural perspectives of others if they have some way to learn
about them. Also like the eviction board, people may come to understand another culture's perspective and even become sympa& HANS ZEISEL, THE AMERICAN JURY (1966).
See FED. R. EvID. 412.
E.g. FED. R. EvID. 404(a)(1) and the Advisory Committee's comments when the

21 HARRY KALVEN, JR.

22
23

rule was proposed.

I
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thetic to it without changing their actions. Where, however, basic
policy issues are not so close to the surface (and resolving a dispute
is thus more a question of fact finding than one of politics and
power) cultural understanding may change how a judge or juror
views what happened. It is the advocate's task in a trial to encourage such understanding where the import of evidence would
otherwise be missed because of a juror's cultural roots. I call this
playing the culture card. In the O.J. Simpson criminal trial, to return to where I began, I regard the evidence of Officer Furhman's
racist behavior as aimed more at educating white jurors than at
stirring the passions of black ones. In offering this evidence, the
O.J. Simpson defense team was playing the culture card more than
the race one.24 This they had every right to do; indeed, they would
have been poor advocates had they done otherwise. In a multicultural democracy, culturally-biased understandings that mislead jurors in weighing evidence are a constant danger at trials. Knowing
when and how to correct misleading cultural understandings
should be part of every trial lawyer's repertoire.

24 Playing one card does not exclude playing the other. O.J.'s attorneys certainly would
not have rejected the vote of a juror who thought O.J. was guilty but voted innocent out of
race-conscious outrage over Furhman's behavior.

